September 17, 2013

Terry L. O’Clair, Director

Division of Air Quality

North Dakota Department of Health
918 E. Divide Avenue

Bismarck, ND 58501-1947

Dear Mr. O’Clair:

We have reviewed the proposed changes to the North Dakota Radiological Health Rule 33-10-
04.2, received by our office on July 10, 2013, and August 16, 2013. These regulations were
reviewed by comparison to the equivalent U.S. Nuclear Regulatory Commission (NRC) rules in
10 CFR Part 20 not associated with a specific amendment. We discussed our review of the
regulations with Dale Patrick on September 16, 2013.

As a result of our review, we have one comment that has been identified in the enclosure.
Please note that we have limited our review to regulations required for compatibility and/or
health and safety. We have limited our review to regulations required for compatibility and/or
health and safety and the identification of program elements that create conflicts, duplications or
gaps in the orderly pattern of regulations on a nationwide basis (see the 1997 Policy Statement
on Adequacy and Compatibility of Agreement State Programs). We have determined that if
these regulations are revised, incorporating our comment and without other significant change,
they would meet the compatibility and health and safety categories established in the Office of
Federal and State Materials and Environmental Management Programs (FSME) Procedure SA-
200, “Compatibility Categories and Health and Safety Identification for NRC Regulations and
Other Program Elements.”

We request that when you revise your regulations to address our comments, a copy of the

“as published” regulations be provided to us for review. As requested in FSME Procedure SA-
201, “Review of State Regulatory Requirements,” please highlight the location of any changes
made by North Dakota, in response to our comments, and provide a copy to Division of
Materials Safety and State Agreements, FSME.

The State Regulation Status (SRS) Data Sheet summarizes our knowledge of the status of
other North Dakota regulations, as indicated. Please let us know if you note any inaccuracies,
or have any comments on the information contained in the SRS Data Sheet. This letter,
including the SRS Data Sheet, is posted on the FSME website: http://nrc-
stp.ornl.gov/rulemaking.html.
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If you have any questions regarding the review, the compatibility and health and safety
categories, or any of the NRC regulations used in the review, please contact Kathleen
Schneider, State Regulation Review Coordinator, at (301) 415-2320

(kathleen.schneider@nrc.gov) or Dr. Janine Katanic at (817) 200-1151
(janine.katanic@nrc.gov).

Sincerely,

/RA D. White for/

Pamela J. Henderson, Deputy Director
Division of Materials Safety and State Agreements
Office of Federal and State Materials

and Environmental Management Programs

Enclosures:
1. Compatibility Comments
2. North Dakota SRS Data Sheet
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COMPATIBILITY COMMENTS ON NORTH DAKOTA PROPOSED REGULATIONS

STATE SECTION | NRC SECTION RATSID | CATEGORY | SUBJECT and COMMENTS
1 33-10-04.2- | 20.1402 N/A C Radiological criteria for

07 and Table | Part 20 unrestricted use

4.2-07 1 Subpart E

NRC recommends that Section 2.
Equipment, be deleted with respect to
radioactive material. As written, it
may be interpreted as allowing each
piece of equipment to meet a
standard of 25 mRem per year TEDE
to an average member of the critical
group with respect to all radioactive
material. Per NUREG-1757,
Consolidated Decommissioning
Guidance, Volume 2, 10 CFR Part 20
Subpart E does not apply to
equipment, so equipment should not
be left on the site at license
termination. Equipment should be
released under the current
approaches for releases of solid
materials, as discussed in Section
15.11 of Volume 1 of NUREG-1757,
or could be disposed as radioactive
waste.

Table 4.2-07.1 should be revised as
follows to clarify that the Table is
limited to NORM and TENORM
licenses which are outside of NRC’s
jurisdiction:

1. Revise the title to “Standards
for Unrestricted Release for
NORM and TENORM”

2. Remove the limits for H-3,
which is radioactive material.
Note: Although H-3 is
cosmogenically produced, it is
normally not found in sufficient
quantities to constitute a
NORM/TENORM hazard.

3. Delete (c)(1) since this
reference still includes Atomic
Energy Act material.

4. Delete the term “source




STATE SECTION | NRC SECTION RATS ID | CATEGORY | SUBJECT and COMMENTS

material” in (c)(2) and (c)(3)
since source material is
Atomic Energy Act material,
Note under (c), only limits for
radium are given.

North Dakota needs to make the
above changes in order to meet the
Compatibility Category C designation
assigned to 10 CFR 20.1402,
Radiological criteria for unrestricted
use.
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