October 3, 2013

Charles Maguire, Director

Radioactive Materials Division

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX 78711-3087

Dear Mr. Maguire:

We have reviewed the August 26, 2013, letter sent by you in response to the U.S. Nuclear
Regulatory Commission (NRC) comment on revised Texas Commission on Environment Quality
(TCEQ) rules dated August 13, 2013. These regulations were reviewed by comparison to the
equivalent NRC rules in 10 CFR Parts 40 and 61 and our comment on the TCEQ assumed
interest rate of 2 percent for the funding of long-term care for uranium milling facilities (30 TAC
336.1129). We discussed our review of the regulations with you on September 25, 2013.

As a result of our review, our one comment stands from the August 13, 2013, letter. Please
note that we have limited our review to regulations required for compatibility and/or health and
safety. The adoption of a 2 percent assumed interest rate for low-level radioactive waste
disposal sites may be reasonable; however, it is inconsistent with the NRC regulatory
requirements for long-term care funding for uranium milling disposal sites. The Compatibility
Category C designation requires the State to adopt requirements to be equivalent to or more
stringent than the NRC requirements. The 2 percent rate is less stringent than the more
conservative 1 percent rate in the NRC regulations. The 2 percent rate does not meet the
Category C compatibility designation.

Since the timeframes for the use of the funding are different for uranium milling disposal long-
term care and the institutional period for a low-level waste disposal facility, the assumed interest
rates are different. TCEQ needs to adopt an assumed interest rate for uranium mills that is
different from the low-level waste disposal site criteria so that the TCEQ program can have
financial regulations that meet the Compatibility Category C designation for uranium mills in the
State of Texas.

We request that when you revise your regulations to address our comment, a copy of the “as
published” regulations be provided to us for review. As requested in FSME Procedure SA-201,
“‘Review of State Regulatory Requirements,” please highlight the location of any changes made
by Texas, in response to our comment, and provide a copy to Division of Materials Safety and
State Agreements, FSME.
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The SRS Data Sheet summarizes our knowledge of the status of other TCEQ regulations, as
indicated. Please let us know if you note any inaccuracies, or have any comments on the
information contained in the SRS Data Sheet. This letter, including the SRS Data Sheet, is
posted on the FSME website: http://nrc-stp.ornl.gov/rulemaking.htmil.

If you have any questions regarding the comment, the compatibility and health and safety
categories, or any of the NRC regulations used in the review, please contact Kathleen
Schneider, State Regulation Review Coordinator, at (301) 415-2320
(kathleen.schneider@nrc.gov) or Dennis Sollenberger at (301) 415-2819
(dennis.sollenberger@nrc.gov).

Sincerely,
/RA/

Christian E. Einberg, Acting Deputy Director
Division of Materials Safety and State Agreements
Office of Federal and State Materials

and Environmental Management Programs

Enclosures:
1. Compatibility Comment Table
2. TCEQ SRS Data Sheet
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COMPATIBILITY COMMENT ON TEXAS FINAL REGULATIONS

STATE NRC SECTION | RATSID CATEGORY SUBJECT and COMMENTS

SECTION

1 | 30 TAC Part 40 N/A C Appendix A: Criterion 10
336.1127 Appendix A

Texas Commission on Environmental
Quality (TCEQ) revised its regulation in
§336.1127 to change the assumed annual
real interest rate to 2.0 percent for long-
term care funds for uranium mill sites.
NRC’s regulations use a 1.0 percent
assumed annual real interest rate. The
lower assumed annual real interest rate is a
more conservative approach to ensure
there are sufficient funds to cover the
annual costs of site care, surveillance, and
maintenance during long-term care. These
sites are generally turned over to the U.S.
Department of Energy (DOE) for long-term
care, conducted under an NRC license.
Sufficient funding is essential for adequate
care, surveillance, and maintenance of the
site after DOE takes ownership. The 2.0
percent interest rate could underfund
DOE'’s long-term care activities at the site.

TCEQ needs to adopt the 1.0 percent
assumed annual real interest rate
established in Criterion 10 of 10 CFR 40
Appendix A to meet the essential objective
of this requirements and to meet the
Compatibility Category C assigned to 10
CFR 40 Appendix A, Criterion 10.

Comment Stands From letter dated
August 13, 2013.
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