December 23, 2013

Paul Schmidt, Manager
Radiation Protection Section
Division of Public Health
Department of Health Services
P.O. Box 2659

Madison, Wisconsin 53701-2659

Dear Mr. Schmidt:

We have reviewed the Wisconsin legally binding requirements in the draft license condition
received by our office on October 4, 2013. These requirements were reviewed by comparison
to the equivalent Nuclear Regulatory Commission (NRC) rules in 10 CFR Parts 20, 30, 32, 33,
34, 35, 36, 37, 39, 71 and the requirements of the one amendment identified in the enclosed
State Regulation Status (SRS) Data Sheet. We discussed our review of the regulations with
Cheryl Rogers on December 20, 2013.

As a result of our review, we have ten comments that have been identified in the enclosure.
Please note that we have limited our review to the legally binding requirements required for
compatibility and/or health and safety. We have determined that if these requirements are
revised, incorporating our comments and without other significant change, they would meet the
compatibility and health and safety categories established in the Office of Federal and State
Materials and Environmental Management Programs (FSME) Procedure SA-200, “Compatibility
Categories and Health and Safety Identification for NRC Regulations and Other Program
Elements.”

We request that when you revise your legally binding requirements to address our comments, a
copy of the revised legally binding requirements be provided to us for review. As requested in
FSME Procedure SA-201, “Review of State Regulatory Requirements,” please highlight the
location of any changes made by Wisconsin, in response to our comments, and provide a copy
to Division of Materials Safety and State Agreements, FSME.

Additionally, please note that NRC has issued certain security Orders to two Wisconsin
licensees. We have not listed the names of the licensees in this letter because that information
is Official Use Only and cannot be made publicly available. Because the NRC-issued Orders
are still legally binding, they must be rescinded by NRC concurrent with Wisconsin amending
those specific licenses with the legally binding requirements. Accordingly, close coordination is
needed between NRC and your office to ensure there are no conflicts, duplications, or gaps
regarding the security-related requirements for these two licensees. Please contact Adelaide
Giantelli, Branch Chief, Source Management and Protection Branch, FSME at (301) 415-3521
(adelaide.giantelli@nrc.gov) for information regarding the affected Wisconsin licensees and for
coordination with rescission of the NRC-issued Orders and Wisconsin imposition of the legally
binding requirement on these licensees after NRC’s review of the revised legally binding
requirement.
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The SRS Data Sheet summarizes our knowledge of the status of other Wisconsin regulations,
as indicated. Please let us know if you note any inaccuracies, or have any comments on the
information contained in the SRS Data Sheet. This letter, including the SRS Data Sheet, is
posted on the FSME website: http://nrc-stp.ornl.gov/rulemaking.html.

If you have any questions regarding the comments, the compatibility and health and safety
categories, or any of the NRC regulations used in the review, please contact Kathleen
Schneider, State Regulation Review Coordinator, at 301-415-2320
(Kathleen.Schneider@nrc.gov) or Janine Katanic at 817-200-1151 (Janine.Katanic@nrc.gov).

Sincerely,
/RA A.D. White for/

Pamela J. Henderson, Deputy Director
Division of Materials Safety and State Agreements
Office of Federal and State Materials

and Environmental Management Programs

Enclosures:
1. Compatibility Comments
2. Wisconsin SRS Data Sheet



P. Schmidt

-2-

The SRS Data Sheet summarizes our knowledge of the status of other Wisconsin regulations,
as indicated. Please let us know if you note any inaccuracies, or have any comments on the
information contained in the SRS Data Sheet. This letter, including the SRS Data Sheet, is
posted on the FSME website: http://nrc-stp.ornl.gov/rulemaking.html.

If you have any questions regarding the comments, the compatibility and health and safety
categories, or any of the NRC regulations used in the review, please contact Kathleen
Schneider, State Regulation Review Coordinator, at 301-415-2320
(Kathleen.Schneider@nrc.gov) or Janine Katanic at 817-200-1151 (Janine.Katanic@nrc.gov).

Enclosures:
1. Compatibility Comments
2. Wisconsin SRS Data Sheet

DISTRIBUTION: SP07
WI File, 13-40

JLynch, RIII/RSAO
AGiantelli, MSSA

Incoming Document: ML13280A010

Sincerely,
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COMPATIBILITY COMMENTS ON WISCONSIN LEGALLY BINDING REQUIREMENT

STATE SECTION

NRC SECTION

RATS ID

CATEGORY

SUBJECT and COMMENTS

1

Legally
Binding
Requirement

37.5

2013-1

[B]

Definitions: Agreement State

Part (b) of the LBR states that any
reference to the Commission or NRC
shall be deemed to be a reference to
the Wisconsin Department of Health
Services (DHS) except in 37.27 (c).
However, use of NRC in the definition
of Agreement State is appropriate and
should not be replaced with
Wisconsin DHS. Wisconsin needs to
include the definition Agreement State
as an exception in the LBR(b).

Wisconsin needs to make the above
change in order to meet the
Compatibility Category [B]
designation assigned to 10 CFR 37.5
Definition: Agreement State.

Legally
Binding
Requirement

37.5

2013-1

[H&S]

Definitions: Byproduct material

Part (b) of the LBR states that any
reference to the Commission or NRC
shall be deemed to be a reference to
the Wisconsin DHS except in
37.27(c). However, use of “the
Commission” in the definition of
Byproduct material (see (4)(i)) is
appropriate and should not be
replaced with Wisconsin DHS.
Wisconsin needs to include the
definition Byproduct material as an
exception in the LBR(b).

Wisconsin needs to make the above
change in order to meet the Category
[H&S] designation assigned to 10
CFR 37.5 Definition: Byproduct
material.




STATE SECTION

NRC SECTION

RATS ID

CATEGORY

SUBJECT and COMMENTS

3 Legally
Binding
Requirement

37.5

2013-1

D

Definitions: Commission

Part (b) of the LBR states that any
reference to the Commission or NRC
shall be deemed to be a reference to
the Wisconsin DHS except in
37.27(c). Although this definition is
assigned Compatibility Category D,
the term “Commission” is used in
sections of 10 CFR Part 37 to mean
the NRC “Commission” and not
Wisconsin DHS.

Wisconsin needs to include the
definition Commission as an
exception in the LBR(b) in order to
avoid any conflicts, duplications or

gaps.

4 Legally
Binding
Requirement

37.5

2013-1

Definitions: Fingerprint orders

Part (b) of the LBR states that any
reference to the Commission or NRC
shall be deemed to be a reference to
the Wisconsin DHS except in
37.27(c). However, use of NRC in the
definition of Fingerprint orders is
appropriate and should not be
replaced with Wisconsin DHS.
Wisconsin needs to include the
definition Fingerprint orders as an
exception in the LBR(b).

Wisconsin needs to make the above
change in order to meet the
Compatibility Category C designation
assigned to 10 CFR 37.5 Definition:
Fingerprint orders.

5 Legally
Binding
Requirement

37.5

2013-1

[C]

Definitions: Person

Part (b) of the LBR states that any
reference to the Commission or NRC
shall be deemed to be a reference to
the Wisconsin DHS except in
37.27(c). However, use of NRC in the
definition of Person is appropriate and
should not be replaced with




STATE SECTION

NRC SECTION

RATS ID

CATEGORY

SUBJECT and COMMENTS

Wisconsin DHS. Wisconsin needs to
include the definition Person as an
exception in the LBR(b).

Wisconsin needs to make the above
change in order to meet the
Compatibility Category [C]
designation assigned to 10 CFR 37.5
Definition: Person.

6 Legally
Binding
Requirement

37.25(b)

2013-1

Background investigations

Part (b) of the LBR states that any
reference to the Commission or NRC
shall be deemed to be a reference to
the Wisconsin DHS except in
37.27(c). However, use of NRC in 10
CFR 37.25(b)(2) is appropriate since
only NRC issued the referenced
security orders under Part 73 and
NRC should not be replaced with
Wisconsin DHS.

Wisconsin needs to list 10 CFR
37.25(b) as an exception in the
LBR(b) in order to meet the
Compatibility Category C designation
assigned to 10 CFR 37.25(b).

7 Legally
Binding
Requirement

37.27(a)

2013-1

Requirements for criminal history
records checks of individuals
granted unescorted access to
category 1 or category 2 quantities
of radioactive material

Part (b) of the LBR states that any
reference to the Commission or NRC
shall be deemed to be a reference to
the Wisconsin DHS except in
37.27(c). However, use of
Commission in 10 CFR 37.27(a)(1) is
appropriate since the fingerprints
must only be transmitted to the
Commission and not to Wisconsin
DHS.

Wisconsin needs to list 10 CFR
37.27(a) as an exception in the




STATE SECTION

NRC SECTION

RATS ID

CATEGORY

SUBJECT and COMMENTS

LBR(b) in order to meet the
Compatibility Category C designation
assigned to 10 CFR 37.27(a).

8 Legally
Binding
Requirement

37.29(a)

2013-1

Relief from fingerprinting,
identification, and criminal history
records checks and other elements
of background investigations for
designated categories of
individuals permitted unescorted
access to certain radioactive
materials

Part (b) of the LBR states that any
reference to the Commission or NRC
shall be deemed to be a reference to
the Wisconsin DHS except in
37.27(c). However, use of the
Commission in 10 CFR 37.29(a)(1) is
appropriate since employees of the
Commission are granted relief.
Additionally, the use of NRC in 10
CFR 37.29(a)(7) is appropriate
because there will still be employees
of Agreement States performing
inspections on behalf of NRC in other
states being done on behalf of (and in
agreement with) NRC. Likewise, the
use of NRC in 10 CFR 37.29(a)(8) is
appropriate since only NRC can
certify IAEA representatives.

Wisconsin needs to list 10 CFR
37.29(a) as an exception in the
LBR(b) in order to meet the
Compatibility Category B designation
assigned to 10 CFR 37.29(a).

9 Legally
Binding
Requirement

37.71(a)-(c)

2013-1

Additional requirements for
transfer of category 1 and category
2 quantities of radioactive material

Part (b) of the LBR states that any
reference to the Commission or NRC
shall be deemed to be a reference to
the Wisconsin DHS except in
37.27(c). However, use of
Commission in 10 CFR 37.71(a)-(b) is
appropriate and should not be




STATE SECTION

NRC SECTION

RATS ID

CATEGORY

SUBJECT and COMMENTS

changed to Wisconsin DHS.
Additionally, the use of NRC in 10
CFR 37.71(a)-(c) is appropriate
because itis NRC’s license
verification system. Wisconsin needs
to list 10 CFR 37.71(a)-(c) as an
exception in the LBR(b).

The phrase “licensee of the
Commission or an Agreement State”
in throughout 10 CFR 37.71 should
be deemed to be a reference to
“licensee of the Wisconsin DHS, NRC
or an Agreement State” in order to
include transfers from NRC licensees.
Wisconsin should add an additional
provision to the LBR to address
transfers from NRC licensees.

Wisconsin needs to make the above
changes in order to meet the in order
to meet the Compatibility Category B
designation assigned to 10 CFR
37.71(a)-(c).

10

Legally
Binding
Requirement

37.77 (a)-(d)

2013-1

Advance notification of shipment
of category 1 quantities of
radioactive material

Part (e) of the LBR needs to be
revised to state “For making required
reports of events or notifications in
37.41, 37.45, 37.57, 37.77(a)-(d), and
37.81, use...”

Wisconsin needs to make the above
change in order to meet the in order
to meet the Compatibility Category B
designation assigned to 10 CFR
37.77(a)-(d).
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