UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555-0001

March 18, 2015

Mr. Rusty Lundberg, Director
Division of Radiation Control
Department of Environmental Quality
195 North 1950 West

P.O. Box 14485

Salt Lake City, UT 84116

Dear Mr. Lundberg:

We have reviewed the Utah bills (S.B. 173: Financial Assurance Determination Review Process
and S.B. 244: Department of Environmental Quality Modifications) that have recently been
introduced into the Utah Legislature to amend various sections of the Utah Code. The bills
proposes revisions to Utah Radiation Control Act (UCA 19-3-101 et seq.) as well as selected
sections of the Utah Solid and Hazardous Waste Act (UCA 19-6-101 et seq.), and they were
received by our office on February 25, 2015.

As a result of our review, we have three comments. Please note that we have limited our
review to program elements required for compatibility and/or health and safety and the
identification of program elements that create conflicts, duplications, or gaps in the orderly
pattern of regulations on a nationwide basis (See the 1997 Policy Statement on Adequacy and
Compatibility of Agreement State Programs).

We have identified the following comments on the proposed amendments:

1) In Utah S.B. 173 (line 578)/10 CFR § 61.62(d) (Cat. H&S): Utah has already adopted an
approved section corresponding to NRC Section 61.62 (Utah Section R313-25-31).
State Section S.B. 173 goes beyond the existing compatible Utah provisions on
decommissioning funding and must not conflict with NRC Section 61.62. The NRC
provision requires changes in the surety amount in accordance with predicted factors
affecting costs of stabilization. One of those factors required by the NRC regulations is
potential “increases in the amount of disturbed land.” (Section 61.62(d)/R313-25-31(4)).
Line 173 conflicts with this provision, as it specifies, “financial assurance for closing the
areas within the disposal embankments shall be limited to the cost of closing areas
where waste has been disposed.” Utah needs to modify this provision to account for
potential increases in the amount of disturbed land to satisfy the essential health and
safety objectives of Section 61.62.

2) In Utah S.B. 173 (line 582)/10 CFR 61.62(c)-(d) (Cat. H&S): Utah has already adopted a
compatible section corresponding to NRC Section 61.62 (Utah Section R313-25-31).
State Section S.B. 173 goes beyond the existing compatible Utah provisions on
decommissioning funding and must not conflict with NRC Section 61.62. The State
section at issue allows the licensee or permittee to elect the financial assurance
requirements as either “an annual calculation using the current edition of RS Means
Facilities Construction Cost Data or using a process, including an indirect cost multiplier,
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previously agreed to between the licensee or permittee and the director; or. . . a
competitive site-specific bid for closure and postclosure care of the facility. . . “ This
conflicts with NRC Section 61.62(c) which requires that “(t)he licensee’s surety
mechanism will be annually reviewed by the Commission (State Director) to assure that
sufficient funds are available for completion of the closure plan.” NRC Section 61.62(d)
also specifies periodic changes of the surety in order to “yield a surety that is at least
sufficient at all times to cover the costs of closure of the disposal units that are expected
to be used before the next license renewal.” The State section appears to remove
mandatory Director approval of the surety mechanism, and allow a separate “RS Means
Facilities Construction Cost Data” election by the licensee to be independently sufficient
to satisfy the surety requirements.

Utah needs to modify this provision to incorporate State Director approval of all sureties,
and to assure that all sureties—whether or not they are based on the RS Means
Facilities Construction Cost Data—are sufficient to cover the costs of closure until the
next license renewal to satisfy the essential health and safety objectives of Section
61.62.

In Utah S.B. 244, 1°' Sub (line 838)/10 CFR 61.82 (NRC): The proposed State Section
authorizes the new State Director of the consolidated Division of Waste Management
and Radiation Control to “conduct inspections pursuant to UCA 19-6-109”. UCA 19-6-
109 authorizes any officer of the Director, “at any reasonable time . . . (to) inspect any
property, premise, or place on or at which solid or hazardous wastes are generated,
transported, stored, treated, or disposed of . . .for the purpose of ascertaining
compliance with this part and the rules of the board”.

In a February 28, 2013 letter from NRC to the Utah Director of Radiation Control,
(ML13052A441), NRC issued a comment indicating that, although Utah may verify waste
shipped to the state under the waste acceptance criteria, a similar proposed State
Section (UCA 19-3-106.4(2)) was outside of the 274b Agreement authority of the State,
as Utah did not have the regulatory authority to conduct inspections of facilities under
the regulatory jurisdiction of the NRC or other Agreement States, and Utah’s State
section authority needed to be limited to only the verification of the waste being disposed
of in the State.

By authorizing the Director under the newly combined Division of Waste Management
and Radiation Control to conduct these inspections, the State’s proposed legislation
contemplates inspections of facilities beyond the waste shipment verification purview of
Utah’s 274b authority. The plain language of S.B. 244 indicates that the Division of
Solid and Hazardous Waste is being consolidated with the Division of Radiation Control,
and the new Director of both (now-combined) previous Divisions will have this inspection
authority. Furthermore, the State’s contemplated inspection authority reference is
located in what was previously one of the sections applying specifically to the Director of
the State’s Division of Solid and Hazardous Waste. As such, whether or not Utah has
plans to conduct inspections, the current wording of this State provision at least
contemplates authority to conduct such inspections, and as such, exceeds Utah’s 274b
authority.
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Utah needs to indicate that the State provision will limit the inspection authority to
exclude inspections of facilities under the regulatory jurisdiction of the NRC or other
Agreement States.

The State Regulation Status (SRS) Data Sheet summarizes our knowledge of the status of
other Utah regulations and legally binding requirements, as indicated. Please let us know if you
note any inaccuracies, or have any comments on the information contained in the SRS Data
Sheet. This letter, including the SRS Data Sheet, is posted on the Office of Nuclear Material
Safety and Safeguards Web site: http://nrc-stp.ornl.gov/rulemaking.html.

If you have any questions regarding the comments, please contact Michelle Beardsley, State
Regulation Review Coordinator at (610) 337-6942 (Michelle.Beardsley@nrc.gov) or Stephen
Poy at (301) 415-7135 (Stephen.Poy@nrc.gov).

Sincerely,

/RA/

Laura A. Dudes, Director

Division of Material Safety, State, Tribal
and Rulemaking Programs

Office of Nuclear Material Safety and
Safeguards

Enclosure:
Utah SRS Data Sheet
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STATE REGULATION STATUS

State: Utah Tracking Ticket Number: 15-15

Date: 03/18/2015
[ 1 amendment(s) reviewed identified by a * at the

beginning of the equivalent NRC requirement.]

RATS ID [NRC Chronology ldentification Date Due for Incoming Outgoing Notes
State Adoption |Letter Package

1991-3 Standards for Protection Against Radiation 01/01/1994 Final No Comments
Part 20 02/10/1998

56 FR 23360; 56 FR 61352; 57 FR 38588; 57 FR
57877; 58 FR 67657; 59 FR 41641; 60 FR 20183

See correction to SRS sheet
19914 Notification of Incidents 10/15/1994 Final Comments submitted in ML14303A210
Parts 20, 30, 31, 34, 39, 40, 70 ML032180130 |08/28/2003
56 FR 64980 ML032400630




RATS ID |NRC Chronology Identification Date Due for Incoming Outgoing Notes
State Adoption |Letter Package
1993-1 Decommissioning Recordkeeping and License 10/25/1996 Final No Comments
Termination: Documentation Additions [Restricted 01/08/1997
areas and spill sites]
Parts 30, 40
58 FR 39628
1993-2 Licensing and Radiation Safety Requirements for 07/01/1996 Final No Comments
Irradiators 06/14/2000
Part 36
58 FR 7715
1993-3 Definition of Land Disposal and Waste Site QA 07/22/1996 Final No Comments
Program MLO071990559 [ 09/04/2007
Part 61 ML072470237
58 FR 33886
1994-1 Self-Guarantee as an Additional Financial none Not Required Not Required These regulation changes are not
Mechanism required to be adopted for purposes
Parts 30, 40, 70 of Compatibility.
58 FR 68726; 59 FR 1618
1994-2 Uranium Mill Tailings Regulations: Conforming 07/01/1997 Final No Comments
NRC Requirements to EPA Standards ML023100574 | 11/22/2002
Part 40 ML023290240
59 FR 28220
1994-3 Timeliness in Decommissioning Material Facilities | 08/15/1997 Final No Comments
Parts 30, 40, 70 02/10/1998
59 FR 36026
1995-1 Preparation, Transfer for Commercial Distribution, [01/01/1998 Final No Comments

and Use of Byproduct Material for Medical Use
Parts 30, 32, 35
59 FR 61767; 59 FR 65243; 60 FR 322

02/10/1998




60 FR 15649; 60 FR 25983

RATS ID |NRC Chronology Identification Date Due for Incoming Outgoing Notes
State Adoption |Letter Package
1995-2 Frequency of Medical Examinations for Use of 03/13/1998 Final No Comments
Respiratory Protection Equipment MLO71990559 [ 09/04/2007
Part 20 ML072470237
60 FR 7900
1995-3 Low-Level Waste Shipment Manifest Information 03/01/1998 Final No Comments
and Reporting ML071990559 | 09/04/2007
Parts 20, 61 ML072470237

Requirements
Parts 30, 40, 70
60 FR 38235

1995-5 Radiation Protection Requirements: Amended 08/14/1998 Final No Comments
Definitions and Criteria MLO71990559 [ 09/04/2007
Parts 19, 20 ML072470237
60 FR 36038

1995-6 Clarification of Decommissioning Funding 11/24/1998 Final No Comments

02/10/1998




Agency

Part 71

60 FR 50248; 61 FR 28724
Superceded by 2004-1

04/16/1999

RATS ID |NRC Chronology Identification Date Due for Incoming Outgoing Notes
State Adoption |Letter Package
1996-1 Compatibility with the International Atomic Energy | 04/01/1999 Final No Comments

1996-3 Termination or Transfer of Licensed Activities: 06/17/1999 Final No Comments Part 30 only
Record keeping Requirements 02/10/1998
Parts 20, 30, 40, 61, 70
61 FR 24669

1997-1 Resolution of Dual Regulation of Airborne Effluents |01/9/2000 Final No Comments
of Radioactive Materials; Clean Air Act MLO071990559 |09/04/2007
Part 20 ML072470237
61 FR 65120

1997-2 Recognition of Agreement State Licenses in Areas |02/27/2000 Final No Comments
Under Exclusive Federal Jurisdiction Within an ML032180130 |08/28/2003
Agreement State ML032400630
Part 150
62 FR 1662

1997-3 Criteria for the Release of Individuals Administered | 05/29/2000 Final No Comments
Radioactive Material MLO71990559 [ 09/04/2007
Parts 20, 35 ML072470237
62 FR 4120




RATS ID |NRC Chronology Identification Date Due for Incoming Outgoing Notes
State Adoption |Letter Package

1997-5 Licenses for Industrial Radiography and Radiation | 06/27/2000 Final No Comments
Safety Requirements for Industrial Radiography 04/01/1998
Operations
Parts 30, 34, 71, 150
62 FR 28947

1997-6 Radiological Criteria for License Termination 08/20/2000 Final No Comments
Parts 20, 30, 40, 70 06/14/2000
62 FR 39057

1997-7 Exempt Distribution of a Radioactive Drug 01/02/2001 Final No Comments
Containing One Micro curie of Carbon-14 Urea 04/16/1999
Part 30
62 FR 63634

1998-1 Deliberate Misconduct by Unlicensed Persons 02/12/2001 Final No Comments
Parts 30, 40, 61, 70, 71, 150 ML011100015 |07/31/2001
63 FR 1890; 63 FR 13773 ML012150220

1998-4

Licenses for Industrial Radiography and Radiation
Safety Requirements for Industrial Radiographic
Operations

Part 34

63 FR 37059

07/09/2001

Final
ML071990559

No Comments
09/04/2007
ML072470237




RATS ID |NRC Chronology Identification Date Due for Incoming Outgoing Notes
State Adoption |Letter Package
1998-5 Minor Corrections, Clarifying Changes, and a Minor | 10/26/2001 Final No Comments
Policy Change ML032510947 [ 09/16/2003
Parts 20, 32, 35, 36, 39 ML032730694
63 FR 39477; 63 FR 45393
1998-6 Transfer for Disposal and Manifests: Minor 11/20/2001 Final No Comments
Technical Conforming Amendment MLO013530478 |02/07/2002
Part 20 ML020390486
63 FR 50127
1999-1 Radiological Criteria for License Termination of 06/11/2002 Final No Comments
Uranium Recovery Facilities ML023100574 | 11/22/2002
Part 40 ML023290240
64 FR 17506
1999-2 Requirements for Those Who Possess Certain 10/04/2002 Not Required Not Required These regulation changes are not
Industrial Devices Containing Byproduct Material to required to be adopted for purposes
Provide Requested Information of Compatibility.
Part 31
64 FR 42269
1999-3 Respiratory Protection and Controls to Restrict 02/02/2003 Final No Comments
Internal Exposure MLO013530478 |02/07/2002
Part 20 ML020390486
64 FR 54543; 64 FR 55524
2000-1 Energy Compensation Sources for Well Logging 05/17/2003 Final No Comments
and Other Regulatory Clarifications MLO012850044 |12/27/2001
Part 39 ML020020182
65 FR 20337
2000-2 New Dosimetry Technology 01/08/2004 Final No Comments
Parts 34, 36, 39 ML052850130 | 10/20/2005
65 FR 63750 ML052940121




RATS ID |NRC Chronology Identification Date Due for Incoming Outgoing Notes
State Adoption |Letter Package

2001-1 Requirements for Certain Generally Licensed 02/16/2004 Final No Comments
Industrial Devices Containing Byproduct Material ML040580276 |03/08/2004
Parts 30, 31, 32 ML040690493
65 FR 79162

2002-1 Revision of the Skin Dose Limit 04/05/2005 Final No Comments
Part 20 ML052640263 | 10/18/2005
67 FR 16298 ML052930360

2002-2 Medical Use of Byproduct Material 10/24/2005 Final No Comments
Parts 20, 32, 35 ML052640263 | 10/18/2005
67 FR 20249 ML052930360

2003-1 Financial Assurance for Materials Licensees 12/03/2006 Final No Comments
Parts 30, 40, 70 ML062910213 [ 11/09/2006
68 FR 57327 ML063130115

2004-1 Compatibility With IAEA Transportation Safety 10/01/2007 Final No Comments
Standards and Other Transportation Safety ML080350285 |02/26/2008
Amendments MLO080560403
Part 71
69 FR 3697

2005-1 Security Requirements for Portable Gauges 07/11/2008 Final No Comments
Containing Byproduct Material MLO070370332 |03/06/2007
Part 30 ML0706050102
70 FR 2001

2005-2 Medical Use of Byproduct Material - Recognition of [ 04/29/2008 Final No Comments
Specialty Boards ML062000081 [ 08/02/2006
Part 35 ML062150142
70 FR 16336; 71 FR 1926

2005-3 Increased Controls for Risk-Significant Radioactive | 12/01/2005 License No Comments
Sources (NRC Order EA-05-090) Condition 10/20/2005
70 FR 72128 ML052920243 [ML052940078




RATS ID |NRC Chronology Identification Date Due for Incoming Outgoing Notes
State Adoption |Letter Package

2006-1 Minor Amendments 03/27/2009 Final No Comments
Parts 20, 30, 32, 35, 40 and 70 ML091540302 |[07/02/2009
71 FR 15005 ML091730130

2006-2 National Source Tracking System - Serialization 02/06/2007 Final No Comments
Requirements MLO080370626 |02/28/2008
Part 32 with reference to Part 20 Appendix E ML080590006
71 FR 65685

2006-3 National Source Tracking System 01/31/2009 Final No Comments
Part 20 ML080370626 |02/28/2008
71 FR 65685, 72 FR 59162 ML080590006

20071 Medical Use of Byproduct Material - Minor 10/29/2010 Final No Comments
Corrections and Clarifications ML091540302 |07/02/2009
Parts 32 and 35 ML091730130
72 FR 45147, 54207

2007-2 Exemptions From Licensing, General Licenses, and |12/17/2010 Final No Comments
Distribution of Byproduct Material: Licensing and ML110120370 |02/23/2011
Reporting Requirements ML110250295
Parts 30, 31, 32, 150
72 FR 58473

2007-3 Requirements for Expanded Definition of Byproduct |11/30/2010 Final No Comments
Material ML120790065 |[04/17/2012
Parts 20, 30, 31, 32, 33, 35, 61, 150 ML120930319
72 FR 55864

2007-4 Order Imposing Fingerprinting Requirements and 06/05/2008 License No Comments
Criminal History Records Check Requirements for Condition 05/01/2008
Unescorted Access to Certain Radioactive Material ML080980588 | ML081220351

NRC Order EA-07-305
72 FR 70901




RATS ID |NRC Chronology Identification Date Due for Incoming Outgoing Notes
State Adoption |Letter Package

2008-1 Occupational Dose Records, Labeling Containers, |02/15/2011 Final No Comments
and Total Effective Dose Equivalent ML110120370 |02/23/2011
Parts 19, 20 ML110250295
72 FR 68043

2009-1 Medical Use of Byproduct Material — Authorized 09/28/2012 Final No Comments
User Clarification ML110120370 |02/23/2011
Part 35 ML110250295
74 FR 33901

20111 Decommissioning Planning 12/17/2015
Parts 20, 30, 40, 70
76 FR 35512

2011-2 Licenses, Certifications, and Approvals for Materials | 11/14/2014 Proposed No Comments
Licensees ML1423A425 10/10/2014
Parts 30, 36, 39, 40, 70, and 150 ML14232A322
76 FR 56951

20121 Change of Compatibility of 10 CFR 31.5and 31.6 |01/25/2015 Final No Comments
(See RATS ID: 2001-1 for Rule text) ML14303A327 [12/03/2014
77 FR 3640 ML14303A210

2012-2 Advance Notification to Native American Tribes of | 08/10/2015
Transportation of Certain Types of Nuclear Waste
Part 71
77 FR 34194

2012-3 Technical Corrections 08/06/2015
Part 30, 34, 40 and 71
77 FR 39899

2012-4 Requirements for Distribution of Byproduct Material |10/23/2015

Parts 30, 31, 32,40 and 70
77 FR 43666




RATS ID |NRC Chronology Identification Date Due for Incoming Outgoing Notes
State Adoption |Letter Package
20131 Physical Protection of Byproduct Material, 10 CFR [03/19/2016 Proposed Comments
Parts 20, 30, 32, 33, 34, 35, 36, 37, 39, and 71 ML14276A635 [12/16/2014
78 FR 16922 ML14273A445
2013-2 Distribution of Source Material to Exempt Persons [ 08/27/2016
and to General Licensees and Revision of General
License and Exemptions, 10 CFR Parts 30, 40, and
70
78 FR 32310
20151 Domestic Licensing of Special Nuclear Material — 01/26/2018
Written Reports and Clarifying Amendments
Part 70
79 FR 57721, 80 FR 143
2015-2 Safeguards Information - Modified Handling 01/28/2018
Categorization, Change for Materials Facilities
Parts 30, 37, 73, and 150
79 FR 58664, 80 FR 3865
N/A 10 CFR 61.13 and 40.13 N/A Final No Comments
ML102000008 |[08/06/2010
ML102090537
N/A 10 CFR 61.13, Technical analyses N/A Final No Comments
ML110730004 |04/05/2011
ML110800571
N/A 10 CFR Part 34, not associate with a specific RATS | N/A Final Comments
ID ML120790065 |[04/17/2012
ML120930319
N/A Enabling Legislation N/A No Comments Radiation Control Agency only
ML12255A021 [10/25/2012
ML12289A098

10




RATS ID |NRC Chronology Identification Date Due for Incoming Outgoing Notes
State Adoption |Letter Package
N/A Radiation Control Amendments to Enabling N/A Final No Comments
Legislation ML13051A474 [08/29/2013
ML13091A047
N/A 10 CFR Parts 30, 39 and 61, not associated witha | N/A Final and Comments
specific RATS ID License 07/24/2014
Condition ML14126A095
ML14126A497
N/A 10 CFR 150.31 not associated with a specific RATS [ 11/14/2014 Proposed Comments
ML1423A425 10/10/2014
ML14232A322
N/A Amendments to Legislation regarding the Radiation | N/A Proposed Comments
Control Agency ML15058A267 |[03/18/2015
ML15058A256
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