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MEMORANDUM AND ORDER

This proceeding involves the application of Interim Storage Partners LLC for a license to
construct and operate a consolidated interim storage facility (CISF) in Andrews County, Texas.
Numerous petitioners sought to intervene and requested a hearing in this proceeding, and the
Board has not yet ruled on any of the petitions. On November 26, 2018, a group of petitioners
(referred to as the “Moving Petitioners”) requested that each of the Board’s three members
disqualify himself from hearing this matter.! The Staff opposed the motion, and other

participants in the hearing did not respond to it.?

' See Motion of Sierra Club, Don’t Waste Michigan, Citizens’ Environmental Coalition, Citizens
for Alternatives to Chemical Contamination, Nuclear Energy Information Service, Public Citizen,
Inc., San Luis Obispo Mothers for Peace, Sustainable Energy and Economic Development
(SEED) Coalition, and Leona Morgan, Individually for Disqualification of Atomic Safety and
Licensing Board (Nov. 26, 2018) (Motion).

2 NRC Staff Response to Motion for Disqualification of Atomic Safety and Licensing Board (Dec.
6, 2018) (Staff Response).
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The Board denied the motion and referred its ruling to the Commission, as our

regulations require with respect to motions to disqualify.®> We agree with the Board that the

Moving Petitioners did not provide a valid justification for disqualifying the Board or any of its

members, and we affirm its ruling.
|. DISCUSSION

NRC regulations provide that, if the Commission itself does not designate the presiding
officer, then the Chief Administrative Judge of the Atomic Safety and Licensing Board Panel will
do so.* The Chief Judge has “broad authority” to manage the Panel’s docket efficiently,

including such matters as splitting an adjudication between two boards.®

Although the regulation pertaining to disqualification of a judge does not describe what
circumstances justify disqualification, we have held that Licensing Board members should look
to standards that apply to federal judges.® Those standards hold that a judge must disqualify
himself or herself whenever the judge’s impartiality in the proceeding “might reasonably be
questioned,” as well as in specific circumstances in which conflict of interest is shown.” While

the Moving Petitioners did not claim in their motion that any of the Board judges have an actual

3 LBP-18-6, 88 NRC __ (Dec. 13, 2018) (slip op.); see 10 C.F.R. § 2.313(b)(2).
410 C.F.R. § 2.313(a).
S See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-98-7, 47

NRC 307, 311 (1998) (citing Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), ALAB-916, 29 NRC 434, 438 (1989)).

6 Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), CLI-82-9, 15 NRC
1363, 1365-67 (1982).

728 U.S.C. § 455(a)-(b).
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conflict of interest, they argued that the circumstances would “suggest[] the appearance of bias”

to an objective observer.®

Specifically, the Moving Petitioners argued that the three members of the Board should
disqualify themselves because the same three judges are serving as the Board members in a
similar license proceeding, involving the application of Holtec International for a CISF in New
Mexico; that proceeding is also now in its preliminary stages.® The Moving Petitioners point to
caselaw that holds that even where there is no actual conflict of interest, a judge should
disqualify himself or herself where a reasonable person would question the judge’s
impartiality.’® They argue that having the same three judges preside over the two licensing
proceedings “poses the appearance of bias.”'" They cite no other facts supporting their
argument. They do not explain how there could be an appearance of bias at this point in the
proceeding, when the Board has made no substantive rulings in either proceeding.

The Moving Petitioners argue that an appearance of bias could arise in the future; that
is, that a reasonable observer would infer bias if, after ruling on an issue in one proceeding, the

Board then makes a similar ruling in the other proceeding.'? At this point, there is no indication

8 Motion at 1.
9.

10 /d. at 4-5 (citing, among others, Cheney v. U.S. Dist. Court for the Dist. of Columbia, 541 U.S.
913 (2004) (Scalia, J., in chambers); Hydro Resources, Inc. (2929 Coors Road, Suite 101,
Albuquerque, NM 87120), CLI-98-9, 47 NRC 326, 331 (1998)). In Hydro, we rejected the
argument that a reasonable person might believe the Presiding Officer would be biased in favor
of a party represented by a law firm with which the Presiding Officer had recently discussed, but
had not been offered, employment. CLI-98-9, 7 NRC at 331.

" Motion at 4.
12 See id. at 6 (arguing that two different boards should be appointed “to dispel any appearance

or suggestion that the complex and controversial decisions in one case are being made, but in
short-shrift or summary fashion, by the same judges in the other CISF licensing case”).
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that the Board or any of its members have established views about any issue pertaining to this
proceeding. Moreover, in order to provide a basis for disqualification, the prejudgment, or
appearance of prejudgment, must relate to a factual dispute rather than a legal one.™ While a
judge should not have preconceived beliefs about the facts, it is not grounds for disqualification
for a judge to have formed an opinion about the applicable law.'* If two proceedings
occasionally present overlapping legal issues, then consistency between the legal rulings of the
two cases is to be expected, regardless of the composition of the boards. And where the facts
and legal issues between the two proceedings are distinguishable, we have confidence in the

boards’ abilities to distinguish between them.

The Moving Petitioners’ argument concerning bias is not persuasive. Nothing in the
motion suggests that any of the Board judges either have a conflict or have prejudged any issue
involved in this case. The motion does not provide any reason why a reasonable observer

might question the Board’s impatrtiality.

The bulk of the Moving Petitioners’ motion is devoted to arguments implying that the
judges would be overworked by the complexity and confused by the similarity of the issues in
the two licensing proceedings.’® These claims do not relate to prejudice. As for the prospect
that the judges may be overworked, the Chief Administrative Judge appoints members of each

board and has the discretion to manage the boards if the complexity of the issues involved

13 See Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-777, 20 NRC
21, 34 (1984).

4 Id. at 35 (citing S. Pac. Commc’ns Co. v. AT&T, 740 F.2d 980, 990-91 (D.C. Cir. 1984)); see
also Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-101, 6 AEC 60, 64, 65, 66
(1973).

15 Motion at 3-4.



-5-
makes it expedient to do s0.'® That would include substituting Board members, or replacing an
entire Board, if necessary for workload reasons.' We decline to take over this duty of the Chief
Administrative Judge. In addition, we are not persuaded by the suggestion that the Board
members may become confused by the factual similarities between the two proceedings. We
traditionally give a high level of deference to the boards as the fact finder in our adjudicatory
proceedings.'® The Moving Petitioners have not provided a sufficient basis for the Commission

to do otherwise in the instant proceeding.
Il. CONCLUSION

We therefore find that the Moving Petitioners’ grounds for disqualification are insufficient

and affirm the Board’s ruling.

IT IS SO ORDERED.

For the Commission

NRC SEAL IRA/

Annette L. Vietti-Cook
Secretary of the Commission

Dated at Rockville, Maryland,
this 11th day of March, 2019.

'6 See Private Fuel Storage, CLI-98-7, 47 NRC at 311; Seabrook, ALAB-916, 29 NRC at 438.
7 See Private Fuel Storage, CLI-98-7, 47 NRC at 311.
'8 See, e.g., Pa’ina Hawaii, LLC (Materials License Application), CLI-10-18, 72 NRC 56, 73

(2010); AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-09-7, 69
NRC 235, 259 (2009).
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